BEFORE THE NEBRASKA PUBLI C SERVI CE COWM SSI ON

In the Matter of the Applica- ) Application No. P-0006
tion of Aquila, Inc. seeking )
resol ution of a dispute under ) GRANTED
Nebraska Revised Statute )
Section 57-1306. ) Entered: Novenber 13, 2003
BY THE COWM SSI ON:

PROCEDURAL HI STORY

On May 9, 2003, Aquila, Inc. (Aquila) filed an application
with the Nebraska Public Service Conm ssion (the Conm ssion).
In its application, Aquila requests that the Conm ssion enter an
order, pursuant to Neb. Rev. Stat. 88 57-1301 to 57-1307 (2000
Supp.) and Title 291, Chapter 9 of the Nebraska Public Service
Conm ssion Pipeline Comobn Carriers Rules and Regulations,
declaring that the Metropolitan Uilities District’s (MUD.)
mai ns | ocated in H ghway 50 south of Hi ghway 370 and in Fairview
Road from H ghway 50 to 174th Street are in violation of Neb.
Rev. Stat. 88 57-1301 et seq., and that MU D. nust cease and

desi st extension of the proposed natural gas nmains. Aqui | a
simultaneously filed a Mtion for Cease and Desist Order and for
an Expedited Hearing. Notice of the application was sent to

MU. D via first-class nmail on May 13, 2003.

A pre-hearing conference was held on May 14, 2003, and on
May 16, 2003, the Commi ssion issued a pre-hearing conference
order. On May 20, 2003, MUD. filed a Resistance to Aquila's
Motion for Cease and Desist Order, and on May 27, 2003, M U.D.
filed a Corrected Resistance to Aquila s Mdtion for Cease and
Desi st Order. M U.D. asserted that the Conmm ssion has no
jurisdiction to issue a cease and desist order under Neb. Rev.
Stat. 88 57-1301 to 57-1307 relating to the extension of a
natural gas main to a TBS installed for the purpose of system
enhancenent and increased capacity, as opposed to a nmin
extension installed to serve custonmers along the extension.
(Corrected MU. D. Resistance at | 2). M U.D. also argued that
Aqui l a has no standing under Neb. Rev. Stat. 88 57-1301 to 57-
1307 to conplain regarding the extension of a natural gas nain,
the purpose of which is to increase system reliability and
system capacity where natural gas service to custonmers along
such extension is not involved and neither party is attenpting
to serve a custoner. (Corrected MU.D. Resistance at | 4).

A hearing was held on Aquila’ s Mtion for Cease and Desi st
Order on May 29, 2003. On June 2, 2003, MU.D. filed an answer
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to this application. On June 3, 2003, the Conm ssion entered an
order denying Aquila s Mdition for Cease and Desist O der.

On Septenber 22, 2003, a hearing on this application was
held in the Sarpy County Board of Conm ssioners Hearing Room
Sarpy County Courthouse, 1210 Golden Gate Drive, Papillion,

Nebr aska. The formal rules of evidence were not invoked.
Attorneys Trenten P. Bausch and Megan Sebastian Wi ght appeared
on behalf of Aquila. Attorneys Susan E. Prazan and Justin

Cooper appeared on behalf of M U. D. Each party presented their
respective argunents on the issues, and the matter was subnitted
for decision by the Conm ssion.

Il NTRODUCTI! ON

Aqui |l a asks the Commission to declare that MU. D. nmains in
Hi ghway 50 south of Prairie Corners to Fairview Road and in
Fairview Road to 174th Street (approximately 5.5 total mles of
mai n t hrough undevel oped area) are not in the public interest.
M U.D. asserts that the mains are necessary to connect to a new
town border station (TBS) at 174th and Fairview Road (the “174th
and Fairview TBS"). MU D. states that the 174th and Fairview
Road TBS is necessary to nmake up capacity lost as a result of a
pressure reduction at the 84th and Center TBS and to reinforce
t he sout hwest portion of its service area. Aquila asserts that
the 174th and Fairview Road TBS does not serve its asserted
purpose and is, instead, sinply for growh. Aquila further
asserts that MU D. has fallen far short of neeting its burden
of proof that the proposed mains are in the public interest.

JURI SDI CTI ON AND STANDI NG

Early on in this proceeding, MU D. took the position that
the Comm ssion did not have jurisdiction to address the nmains at
i ssue and Aquila did not have standing to chall enge them because
the mains were purportedly for system enhancenent rather than
gr owt h. (Corrected MU D. Resistance at f 2, T 4). VWi | e
M U. D. has arguably waived its argunents by participating in the
formal hearing on Aquila s Conplaint, the argunments have never
been formally withdrawn. The Comm ssion thus feels conpelled to
address and state its disagreenent with MU D.’s position.

First, the governing statutes, Neb. Rev. Stat. 88 57-1301
to 57-1307, do not <contain any express limtation on the
Comm ssion’s authority to review natural gas nain extensions.
To the contrary, 8§ 57-1303 specifically prohibits MUD. from
“extend[ing] or enlarg[ing] its natural gas service area or
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iIts natural gas mains . . . unless it is in the public
interest to do so.” Section 57-1306 states, “If the investor-
owned natural gas utility . . . disagrees with a determ nation
by . . . a netropolitan utilities district that a proposed

extension or enlargenent is in the public interest, the matter
may be submtted to the Public Service Conm ssion for hearing
and determination in the ~county where the extension or
enl argenent is proposed . . . .” The statute is not qualified
in any manner to include only situations where service to
custoners is involved. Based on express statutory |anguage, the
Commi ssion is confortably within its jurisdiction in considering
the mains at issue and Aquila is entitled to challenge the
public interest of those mains.

Moreover, M U. D.’s assertion that the natural gas main is
for purposes of increased systemreliability and system capacity
rather than for service to custoners is not supported by the
testinmony of its own witness, Denise Dolezal. Ms. Dol ezal tes-
tified that the 174th and Fairview TBS is designed for growth of
MU D.'s system to the south and west and to support that
antici pated growh. (Tr. at 111:25-112:13). The 174th and
Fairview TBS was nodeled after the 175th and Center TBS for
purposes of determning the capacity to request from Northern.
The requested capacity was not tied to capacity supposedly
“lost” as a result of volunes being reallocated from the 84th
and Center TBS. Even under M U.D.’s narrow interpretation of
the Commssion’s authority and Aquila’ s standing, this
proceeding is properly before the Commi ssion because service to
customers is very much at issue given the true purpose behind
M U.D.”s natural gas nain extensions.

FACTUAL BACKGROUND

This case arises under the provisions of Neb. Rev. Stat. 88
57-1301 et seq., generally referred to as LB 78, which went into
ef fect August 28, 1999. (Stipulation at T 1).

MU.D. is a political subdivision of the State of Nebraska
operating as a natural gas and water utility in the Gty of
Omaha, Nebraska, and its environs, including Sarpy County.
(Stipulation at § 2).

Aquila operates as a natural gas utility in the eastern
one-third of Nebraska, including Sarpy County. (Stipulation at
1 3).
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In Application No. P-0004, the Conm ssion considered
whether MU D.’s mains in H ghway 50 south of Prairie Corners to
just south of H ghway 370 were in the public interest. The
Conmm ssion issued an Order in P-0004 finding that the mains in
Hi ghway 50 from Prairie Corners to south of Hi ghway 370 were in
the public interest. (Stipulation at § 7). Aquila then filed a
Motion for Rehearing in Application No. P-0004, asserting that
the Comm ssion erred in relying on the contribution of funds
from Northern in its public interest analysis when there was no
evidence of an agreenent with Northern to relocate the 84th and
Center TBS to 174th and Fairview Road, nor that MU D. had
obtained the necessary regulatory and M U.D. Board approval to
rel ocate the 85th and Center TBS. (Ex. Cto Stipulation at 1).

On July 16, 2002, the Commi ssion issued its Order on Mition
for Rehearing in Application No. RO0004, reversing its earlier
finding that the mains installed in H ghway 50 from Prairie
Corners to just south of Hghway 370 were in the public
interest. (Stipulation at 1 8. MUD. then filed a Mdtion for
Clarification, Reconsideration, or Rehearing. (Ex. D to Stipu-
l[ation at 1). On August 13, 2002, the Comm ssion issued an
Order on MU D.”s Mtion for Carification, Reconsideration, or
Rehearing in Application No. P-0004, stating, “At sonetine in
the future, MUD mght mke a final determ nation on
relocation of the town border station (TBS) wthin the
paranmeters of Neb. Rev. Stat. 8§ 57-1301 et seq., and mght
obtain the necessary approval for the relocation. If that
rel ocation requires construction in H ghway 50 south of Prairie
Corners, such construction would not be prohibited by the
Comm ssion’s order of July 16, 2002, in this docket ”
(Ex. Dto Stipulation at 1).

On June 5, 2002, while the Comm ssion was considering the
post - hearing notions in Application No. P-0004, the MU D. Board
of Directors approved the capital expenditures for extension of
the natural gas mains in H ghway 50 and Fairview Road to 174th
Street and for the 174th and Fairview TBS at its Board Meeting.
(Stipulation at § 20). The estimated cost of the nmamins in
H ghway 50 and in Fairview Road from H ghway to 174th Street is
$1, 340, 000. (Stipulation at § 20). The estimted cost of the
TBS is $380,000. (Stipulation at § 20). At the time the M U.D.
Board approved the natural gas mains for construction, MU D.
and Northern were in negotiations regarding a contract dispute
involving a contribution of funds from Northern to MU D and
that involved construction of a TBS for MU.D. (Ex. 5 at 2).
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The Northern/M U. D. Agreenents

In 1991, Northern and MU D. entered an agreenent (the
“1991 Agreenent”) providing MU.D. a firmentitlenent of 179, 500
MVBtu per day in volunmes. (Ex. F to Stipulation, Ex. 5, Tr. at
40: 18-41:1). MU D. had a wunilateral right to termnate the
1991 Agreenent every five years. (Ex. 5, Tr. at 41:2-6). The
agreenent resulted in $20 mllion in revenue to Northern every
year. (Ex. 5, Tr. at 41:10-25). In 1996, at the tinme of
MUD.'s first option to termnate the agreenment, Northern,
seeking to protect against an alleged conpetitive threat from
Natural Gas Pipeline of Anerica, agreed to an anendnent (the
“1996 Anmendnent”) of the 1991 Agreenent. (Ex. 5, Tr. at 42:1-
8). Under paragraph 4 of the 1996 Anendnent, Northern would (1)
transfer ownership of the QOmha #2 Branchline ($920,000 book
value) to MUD at zero cost to MUD., (2) contribute $5
mllion to MU D. in 2001 upon FERC approval of the transfer of
the Omha #2 Branchline, and (3) relocate the 84th and Center
TBS at a $700,000 cost to Northern for denolition and new
construction. (Ex. 5, Tr. at 42:9-43:14). Sonetine between 1996
and the present, MUD.’s firm entitlenent was increased to
189, 500 MvBtu per day. (Tr. at 44:9-17).

Because Aquila is served by the Omaha #2 Branchline, FERC
approval is required prior to Northern actually transferring the
line to a third party. (Ex. 5, Tr. at 222:4-223:19). Due to
service issues, Aquila refused to give its consent to the
transfer of the Omha #2 Branchline to MU D. (Stipulation at
15). Northern asserted that it had no obligation to transfer
the $5 mllion to MU D. because the paynment was conditioned
upon receipt of necessary regulatory approvals by Northern and
M U. D. (Ex. 5, Tr. at 60:20-61:15). MU D. asserted that the
original intent of the $5 mllion was in recognition of MUD.’s
waiver of its termnation rights under the contract, not as
consideration for noving the 84th and Center TBS. (Ex. 5, Tr.
at 44: 3-25).

During the sumrer of 2002, the period during which the
Application No. P-0004 hearing was held and when the
Commi ssion’s orders were entered, the 1996 Anendnent governed.
(Ex. 15, Ex. 2). The negotiations regarding resolution of the
contract dispute regarding the 1996 Anendnent were ongoing
during the sumrer of 2002. (Ex. 5 at 2).

In the fall of 2002, after the Commission’s rulings in
Application No. P-0004, MU.D. and Northern agreed to settle the
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contract dispute involving the 1996 Anendnent (the *2002
Settlenent”) in a manner to bypass Aquila s consent and FERC
approval. (Ex. 5, Ex. 2, Ex. 3). The 2002 Settl enent was neno-
rialized in two |etter agreenents. (Ex. 2, Ex. 3). The 2002
Settl enment superseded paragraph 4 of the 1996 Anmendnent. ( Ex.

2). Northern agreed to pay MUD. a $4.35 mllion contribution
in aid of construction (ClIAC) for construction of facilities on
its distribution systemto assist in the devel opnent of natura

gas facilities, and Northern would retain ownership of the Qraha
#2 Branchline. (Ex. 5, Ex. 2, Tr. at 16-12). 1In the 2002 Set-
tlement, MU D. agreed to realign 20,000 MMBtu per day away from
the 84th and Center TBS, thus permtting Northern to reduce the
pressure on the Omha #2 Branchline. (Ex. 2, Tr. at 195:9-24).
MU D. also agreed to support inclusion of the CIAC in
Northern’s rate case. (Stipulation at ¢ 18, Ex. 2, Tr. at
62:21-63:18). If the CIAC is ultimately included in Northern' s
rates, MUD ’'s and Aquila s ratepayers wll be required to
rei nburse Northern $191,400 and $522,000, respectively, through
their rates. (Stipulation at 17, Tr. at 238:24-239:24). Oher
custonmers of Northern will pay the remainder. In addition,
under the 2002 Settlenent, Northern agreed to a $500,000 cap for
the cost of a new TBS for MU. D. (an anmobunt to be reinbursed to
Northern fromMU.D.). (Ex. 5, Ex. 2, Tr. at 61:21-62:4).

Northern asserts that under the 2002 Settlenment it is not
required to nake a filing with the Federal Energy Regul atory
Comm ssion (FERC) prior to the installation of the Fairview Road
TBS. (Ex. 22). A filing with FERC would be required for aban-
donnment of a TBS or for transfer of the Omha #2 Branchline to
MUD (Tr. at 60:5-8, Stipulation at § 13).

Under the 1996 Amendnent, M U.D. had been entitled to $5.92
mllion in cash and assets, a $500,000 TBS at no cost, and the
$200, 000 dismantling of the 84th and Center TBS. (Ex. 5 at 3,
Tr. at 42:14-43:14). Under the 2002 Settlenent, MU D. received
only $4.35 nmillion and has to pay Northern up to $500,000 for a

new TBS. (Ex. 2, Ex. 3). In exchange for giving up $2.8 m |-
lion in value, MU D. avoided FERC s approval. (Ex. 5 at 3, Tr.
at 61:21-62:4, Tr. at 62:16-20). Specifically, MUD. and

Northern avoided having to seek FERC approval regardi ng
abandonnent of the 84th and Center TBS and transfer of ownership
of the Omha #2 Branchline and thus any protest by Aquila in the
FERC proceeding. (Ex. 5, Tr. at 62:16-20).

M U.D. has received the funds from Northern pursuant to the
2002 Settlenment. (Stipulation at § 16).
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MU.D. receives 189,500 Dth/day in contract entitlenent
from Northern, both before and after the pressure reduction at
the 84th and Center TBS. (Stipulation at § 21).

Under the 2002 Settlenment, MUD. wll continue to take
59,587 MwvBtu per day of natural gas from the 84th and Center
TBS. (Stipulation at § 19, Ex. 13 at 7). The 84th and Center
TBS is a vital TBS from which MUD. wll continue to take
natural gas for the foreseeable future. (Tr. at 82:2-15).
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rights under the

1991, 1996, and 2002 M U.D./Northern agreenents is as foll ows:

1991 Agreenent
(Ex. Fto
Sti pul ati on)

1996 Anendnent
(Ex. 15)

2002 Settl enent
(Ex. 2, Ex. 3)

1. Unilateral right
of MU.D. to
term nate every
five years

. MU D. gives up

term nation right

. Northern transfer

of Omha #2
Branchline to
M U. D

. Contribution of $5

mllionto MU.D.
upon recei pt of
necessary

regul atory
approval s

. Rel ocation of 84th

and Center TBS

. Northern to

construct new TBS
at cost of
$500, 000

. Northern to

di smantl e 84th and
Center TBS at cost
of $200, 000

. Surrender of

term nation right
not affected

. No transfer of

Omaha #2
Br anchl i ne

. Reduction of $5

mllion to $4. 35
mllion to M U. D.
as a Cl AC

.MU D. to continue

to use 84th and
Center TBS but to
realign 20,000 to
30, 000 MvBt u/ day
to other TBS s

. MUD to pay up

to $500, 000 for
the 174th and
Fai rvi ew TBS

. 84th and Center

TBS to renmain in
service

. MUD. to support

i ncl usion of Cl AC
in Northern's rate
case

M U.D. requested
designed for a capacity of

The 174th and Fairvi ew TBS

174t h and Fairvi ew TBS was nodel ed after

TBS. (Tr. at 56:13-24; 85:8-21).
around the 174th and Fairview TBS w |

simlarly to that around 175th and Center,
commercial, and residential devel opnent.

that the 174th and Fairview TBS be
32,000 MMBtu per
the 175th and Center
M U.D. believes that the area
ultimately be devel oped
i ncluding industrial,

(Tr. at 85:22-86:6;

day, because the




Appl i cation No. P-0006 PAGE 9

87:2-10). MU D. was clearly sizing the 174th and Fairview TBS
for future growmh. (Tr. at 85:18-21, Tr. at 111:25-112:13).

Nort hern conpleted construction of the 174th and Fairview
TBS in August 15, 2003. (Stipulation at § 16).

Even though MUD. had the capability of nodeling or
perform ng engineering analysis regarding its 125 pound system
M U.D. did not analyze or nodel whether 174th and Fairview was
the best l|ocation for a new TBS or whether a TBS at 174th and
Fairview would actually flow gas to the areas it defined as the
“sout hwest portion” of its distribution system (Tr. at 89:9-
90:5, 91:17-92:2, Ex. 16, Ex. 19, Ex. 20, Tr. at 79:18-80:3, Tr.
at 89:14-90:5, Tr. at 91:17-92:2, Tr. at 161:8-163:1). M U. D
relied on “gut feel” as to how their system fl owed and at | east
in part on a “wld guess” as to the proper size for the 174th
and Fairview TBS. (Tr. at 79:18-80:3, Tr. at 89:14-90:5, Tr. at
91:17-92:2, Tr. at 161:8-163:1). The nodels M U D. constructed
after the location of the 174th and Fairview TBS had been
deci ded were not for the purpose of analyzing how or whether the
174th and Fairview TBS would flow gas into MU.D.’s Omaha system
but were instead various scenarios regarding MUD.’s “wsh
list” for future mains in Sarpy County. (Tr. at 93:11-96:14).
Contrary to MU.D."s clains regarding systemintegrity, MUD.’s
own data shows that it is physically inpossible for nmeaningful
vol unes of natural gas from the 174th and Fairview TBS to flow
to the areas MU.D. identified as those to be served by the
174th and Fairview TBS given the current design of MUD. s
natural gas distribution system even if no gas were delivered
to the 84th and Center TBS. (Ex. 16, Ex. 19, Ex. 20, Tr. at
268: 14- 270: 5) .

Prior to the deposition of Rhonda Chantry in this
proceedi ng (which took place long after the decision to place
the TBS at 174th and Fairview was made), MU. D. perfornmed no
econonmc feasibility analysis for the mains to connect to the
174th and Fairview TBS in H ghway 50 south of Hi ghway 370 and in
Fairvi ew Road from H ghway 50 to 174th Street. (Ex. 13 at 6; Tr.
at 22:10-16). In fact, Scott Keep of MU.D. specifically di-
rected Ms. Chantry not to include the mains at issue in her
annual review. (Tr. at 21:18-22:9). At the hearing, M. Chan-
try testified that after her deposition, she perfornmed a
“bal | park”™ economic feasibility analysis regarding the mains,
but she had no docunentation or evidence regarding the analysis
she perforned. (Tr. at 33:3-18, Tr. at 35:3-37:4). The “ball-
park” economic feasibility analysis perfornmed by Ms. Chantry did
not take into consideration the fact that MU D. would have to
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repay to Northern up to $500,000 for the cost of construction of
the 174th and Fairview TBS. (Tr. a 38:1-17). That is, she
used the wong nunmber. The only mains that were included in an
economc feasibility review by MUD were those at issue in
Application No. P0004, the mains in H ghway 50 from south of
Prairie Corners to Hi ghway 370, which were included in MUD.’s
annual review. (Stipulation at | 22).

MUD. is subject to the provisions of Neb. Rev. Stat. 8§
14-2117, which states, “No netropolitan utilities district my
extend or enlarge its service area unless it is economcally
feasible to do so. In determ ning whether or not to extend or
enlarge its service area, the district shall take into account
the cost of such extension or enlargenment to its existing
rat epayers.”

OPI NI ON AND FI NDI NGS

Before turning to the public interest analysis, it 1is
inmportant to clarify fromthe outset that this is not the same
case as Application No. R0004. The facts at issue in Appli-
cation No. P-0004 have changed and, consequently, t he
conclusions drawn by the Comm ssion in Application No. P-0004
cannot form the basis of the Commssion’s ruling in this
pr oceedi ng. In its August 13, 2002 order, the Conm ssion
st at ed,

At sonetinme in the future, MUD mght make a fina
determ nation on relocation of the town border station
(TBS) within the paraneters of Neb. Rev. Stat. § 57-
1301 et seq., and m ght obtain the necessary approva
for the relocation. If that relocation requires con-
struction in H ghway 50 south of Prairie Corners, such
construction woul d not be prohi bited by t he
Comm ssion’s oder of July 16, 2002, in this docket

(Ex. D to Stipulation at 1). Previously, in its July 16, 2002
order, the Comm ssion had concluded that w thout the Northern
contribution, MUD.’s mains in Hghway 50 south of Prairie
Corners were not economcally feasible. (Ex. Cto Stipulation).
The Commi ssion thus assuned four events would occur prior to any
further attenpt by MU D to extend natural gas nain in H ghway
50: (1) relocation of the 84th and Center TBS, (2) contribution
of funds from Northern, (3) regulatory approval, and (4) an
analysis, by MU D., of the public interest criteria.
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(1) Rel ocation of the 84th and Center TBS. The nuch-
di scussed abandonnent and relocation of the 84th and Center TBS
did not cone to pass. The governing 1996 Amendnent between
M U. D. and Northern at the tinme of the Application No. P0004
hearing and orders provided that MU D. would take ownership of
Northern’s Omaha #2 Branchline and that the 84th and Center TBS
woul d be abandoned. (Ex. 15 at § 4). |In Cctober 2002, after the
final order was entered in Application No. R 0004, MUD. and
Northern entered into the 2002 Settlenent that superseded the
applicable provisions of the 1996 Anmendnent. (Ex. 2, Ex. 3).
Under the 2002 Settlenent, MU D. continues to be entitled to
approxi mately 60,000 MVBtu of natural gas per day (approximtely
75% of its previous entitlenent) at the 84th and Center TBS.
(Tr. at 49:7-16).

(2) Contribution of Funds from Northern and (3) Regu-
| atory Approval. After the Comm ssion’s August order in
Application No. P 0004, under the 2002 Settlenent, MU D. agreed
to accept significantly |ess consideration from Northern than
M U.D. asserted it was contractually entitled to under the 1996
Amendnent . (Ex. 2, Ex. 3, Ex. B). As explained above, M U.D.
sacrificed $2.8 mllion in value to avoid FERC approval tied to
the transfer of ownership to MUD. of Northern's Omaha #2
Branchl i ne and abandonnent of the 84th and Center TBS. See
supra at 6-9. M U.D. appears to have attenpted to circunmvent,
rather than satisfy, the Commission’s second and third
requirenents.

(4) Analysis of the Public Interest Criteria. Wile the
Comm ssion expected MUD. to perform the statutorily required
public interest analysis prior to commencing any natural gas
main extensions in H ghway 50 and in Fairview Road (as M U. D.
must do prior to commencing any natural gas main extension) the
record is clear that no such analysis was perforned.

Public Interest Analysis

This application requires the Commssion to apply the
provi sions of Neb. Rev. Stat. 8§ 57-1303, which states:

No investor-owned natural gas utility or metropolitan
utilities district may extend or enlarge its natura
gas service area or extend or enlarge its natural gas
mai ns or natural gas services unless it is in the pub-
lic interest to do so. I n determ ni ng whet her or not
an extension is in the public interest, the district
or the utility shall consider the foll ow ng:
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(1) The economc feasibility of the extension or
enl ar genent ;

(2) The inpact the enlargenment will have on the
existing and future natural gas ratepayers of the
metropolitan utilities district or the investor-owned
natural gas utility;

(3) Wether the extension or enlargenent contributes
to the orderly devel opnment of natural gas utility
i nfrastructure;

(4) Wether the extension or enlargenent will result
in duplicative or redundant natural gas utility
infrastructure; and

(5) Wether the extension or enlargenent is applied
in a nondiscrimnatory matter.

Applying the public interest criteria of § 57-1303 to
M U. D.’s proposed natural gas mamin extensions reveals that the
natural gas main extensions are not in the public interest.
| ndeed, the evidence shows that MU D. conducted very limted
if any, analysis of the proposed natural gas nains under the
public interest criteria.

1) The economic feasibility of the natural gas main ex-
tensi on or enl argenent.

M U. D. conducted no econonmc feasibility analysis regarding
the natural gas nmin extensions at issue in this proceeding.
(Ex. 13 at 6). MUD. s justification for its failure to
perform such an analysis was that Northern, pursuant to the 2002
Settlenent, provided $4,350,000 to MU.D., which MU D. decided
to use on this project.* (1d.). MUD.'s failure to conduct an
econom c feasibility analysis is contrary to both the provisions
of Neb. Rev. Stat. 8§ 14-2117, which prohibits MUD. from ex-
tending or enlarging its service area unless it is economcally
feasible to do so, and those of Neb. Rev. Stat. § 57-1303. In
fact, MUD. stated in its Answers to Interrogatories that an
economic feasibility analysis was not required, and Scott Keep
directed Rhonda Chantry not to include the mains in Hi ghway 50
and Fairview Road® in her annual review (Ex. 13 at 6, Tr. at

1 As pointed out, MU.D. was required to repay up to $500, 000 |eaving only
$3, 850, 000 as a cash paynent.

2 The mains considered in Application No. P-0004 were included in prior
annual reviews performed by Ms. Chantry. (Stipulation at § 22).
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21:25-22:9). The *“bal | park” undocunented economc feasibility
anal ysis performed by M. Chantry followng her deposition in
this proceeding did not take into account the fact that M U. D
woul d have to pay Northern up to $500,000 for the TBS. (Tr. at
38:1-17). Moreover, in its answer to an interrogatory regarding
what anal ysis was perfornmed regarding the inpact of the mains on
ratepayers, MU D. repeated its earlier response that no
econom c feasibility analysis was required. (Ex. 13 at 10). In
focusing solely on economc feasibility (which was not
performed), MU D. fails to recognize that inpact on ratepayers
is a different criterion that requires analyzing the inpact on
rat epayers of both MU D. and Aquil a.

M U.D. provided no evidence regarding any analysis of
economc feasibility that included the fact that Northern is
seeking to recover the CIAC in its rates. If Northern is
successful, MUD. wll be repaying a portion of the CIAC
through the rates it pays to Northern. (Tr. at 34:3-12). The
Comm ssi on, recognizing the errors and omssions of M.
Chantry’s belated “ball park” analysis, gives it no weight here.
In any event, given the extrene tardiness of M. Chantry’s sup-
posed economic feasibility analysis, MUD. could not have
relied upon its results in nmaking decisions regarding the TBS
and associ ated mains. In addition, while MUD. has admtted
that the 174th and Fairview TBS is designed for future grow h,
M U.D. provided no projection of revenues from future custoners
in the area. No reliable or verifiable evidence of an econonic
feasibility analysis was presented to the Conmm ssion. M U. D.
has failed to denonstrate to the Conmi ssion that the mains at
i ssue here are econom cal ly feasible.

Mor eover, the contribution of funds from Northern does not
absolve MU D. of its statutory responsibility to assure that
MU D. spend its dollars in a reasonable and prudent manner.
See Neb. Rev. Stat. 8§ 14-2117. Pursuant to the 2002 Settl enent,
Northern agreed to contribute funds to MU. D. for construction
of facilities on its distribution system to assist in the
devel opnent of natural gas facilities. (Ex. 2). The contri-
bution of funds was not tied to the location of a TBS at 174th
and Fairview but was instead in settlement of a contract dispute
between Northern and M U. D. (Ex. 2, Ex. bH). As previously
di scussed, MU.D. sacrificed $2.8 million in value when, in
order to avoid FERC approval, MU D. agreed to accept a $4.35
mllion CIAC and to return up to $500,000 to Northern for a new
TBS. (Ex. 5 at 3, see supra at 6-9). M U.D. could spend the
Cl AC “for construction of facilities on its distribution system
to assist in the devel opnent of natural gas facilities.” (Ex.
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2). Cearly, the CAC could have been used to upgrade MU.D.’s
facilities within the city of Oraha, address existing pressure
problens in the northwest area of MU D.’s system and otherw se
inprove MU.D."s service in QOmha.

MU.D.’s argunent that the mains at issue are being paid
for by the contribution from Northern asks the Conm ssion to
accept the fallacy that MUD. is receiving the $4, 350,000
w thout cost to MU.D. First, MUD. is contractually obligated
to support the inclusion of the $4,350,000 in Northern's rates
in Northern's pending rate case. Accepting Ms. Chantry’s testi-
mony that MUD. wll have to pay 4.4 percent of that figure,
MU D nust pay $191,400 in its rates to Northern. The
estimated cost of the mins in H ghway 50 south of Prairie
Corners and in Fairview Road is $1, 475, 000. (Stipulation at 1
20, Stipulation at Y 6). In order to settle its contract dis-
pute with Northern and avoid the requirenment of FERC approval,
M U.D. gave up its contractual entitlement to $2.8 mllion in
the form of cash, assets, and services to be perforned by
Nor t her n. As shown, the real costs of the TBS and associ ated
mains to MU D. ratepayers total $4,411, 650. 00:

Amount received as ClIAC from

Northern (Ex. 2) $4, 350, 000. 00
Amount M U.D. agreed to pay for
TBS (Ex. 3) (500, 000. 00)

M U.D."s share of CIAC to repay
to Northern (Tr. at 238:24-
239: 9) (191, 400. 00)

Estimated cost of mains to reach
the TBS
Mai ns in Hi ghway 50 from | (110, 250.00)
south of Prairie Corners
to H ghway 370
(Stipulation at § 6)
Mai ns in H ghway 50 from |(1,340,000.00)
H ghway 370 to Fairview
Road and in Fairview Road
to 174th Street
(Stipulation at T 20)
Total cost of mins

(1, 450, 250. 00)
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Contractual entitlenents under
1996 Anmendnent given up
- Difference between (650, 000. 00)
$5, 000, 000 and 4, 350, 000
TBS at $500, 000 cost to
Northern (Ex. 5) (500, 000. 00)
D smantling of 84th and
Center TBS at $200, 000 (200, 000. 00)
cost to Northern (Ex. 5)
Transfer to M U. D. of
Omaha #2 Branchline (Ex.
5)
Total entitl enents (2, 270, 000. 00)

($920, 000. 00)

Def i ci t ($61, 650. 00)

MU D. has a continuing obligation to its ratepayers to
anal yze whether or not proposed construction was economcally
f easi bl e. M U.D. has sinply nade no showi ng that the proposed
natural gas nain extensions to reach the 174th and Fairview TBS
are economcally feasible.

2) The inpact the enlargenent will have on the existing
and future natural gas ratepayers of the netropolitan utilities
district or the investor-owned natural gas utility.

M U.D. has made no showi ng that any analysis was perforned
regarding the inpact the natural gas main extensions wll have
on either MU D. or Aquila ratepayers. There was a notable |ack
of evidence regarding the costs and benefits of other alter-
natives to placing the TBS at 174th and Fairview Road. The
Comm ssion is sinply wthout neans to evaluate MUD.’'s
assertion that 174th and Fairview Road was the best |ocation for
t he new TBS.

The evidence that was presented showed that MU D. has
acknow edged that the 174th and Fairview TBS is for growth but
that MUD. has no idea when the growh my occur. (Tr. at
85:22-86:9, 111:25-112:13). The growth is not expected to occur
within the next five years. (Tr. at 116:19-117:5). M U.D. has
al ready spent $110,250 on main in H ghway 50 south of Prairie
Corners to Hi ghway 370 and is planning a current expenditure of

$1.72 million that could alternatively be used for projects that
will have a near-term benefit to MU D. ratepayers. (Stipu-
lation at § 6, Stipulation at 20, Ex. 2). Instead, MU D. rate-

payers will be supporting an expenditure of funds on facilities
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that wll be significantly underutilized for the foreseeable
future. M U.D. has already agreed to pay Northern as nuch as
$500,000 for a TBS that is not planned to be connected to
MU D.’s systemuntil sonetine in 2004. (Ex. 3, Stipulation at
7 19, Ex. 13 at 15).

Moreover, M U. D. promised in a contract with Northern to
support the inclusion of the $4.35 nmillion CIAC in Northern's

rate base. (Ex. 2, Tr. at 238:14-23). If Northern is success-
ful in gaining approval of the inclusion of the CIAC in its
rates, all Northern's ratepayers, including MU D. and Aquila,
will be required to pay it back. (Tr. at 238:24-239:24). In
addition, Northern wll be paid the cost of the TBS twce,
because MU.D. will submt paynment to Northern using funds from
the CIAC and Northern wll recover the entire CIAC from its
ratepayers, including Aquila. (Tr. at 64:22-65:18, 230:18-
231:19). The Conm ssion al so cannot ignore the fact that M U. D.
agreed to give up $2.8 mllion in value when it entered the 2002

Settlenent with Northern so that MU D. could go forward with
this project by attenpting to circunvent rather than satisfy the
conditions the Conmission laid out for it. That | oss in value
is averifiable loss to MU. D. ratepayers.

Aqui l a has existing natural gas main in H ghway 370, serves
t he Hi ghway Crossing devel opnment at Hi ghway 50 and Hi ghway 370,
and appears to be able to serve additional customers south of
H ghway 370 as the need ari ses. (Ex. 47). MU D. sinmply and
admttedly did not consider Aquila s presence or the inpact on
Aquila’ s ratepayers if Aquila is unable to fully utilize its
natural gas main in H ghway 370. (Tr. at 97:12-98:4). In fact,
when Denise Dolezal nodeled MU D.’s 125-pound system as she
envisions its growmh in Sarpy County after the |ocation of the
174th and Fairview TBS was determ ned, she never even |ooked at
where Aquila s mains were |ocated. (Tr. at 97:12-98:4).

The Commi ssion is not swayed by the fact that the 174th and
Fairview TBS has al ready been constructed and nust be paid for
by M U. D. MUD was well aware of Aquila s objections at the
time construction comenced and was equally aware of the
Commi ssion’s willingness to find that proposed nmains are not in
the public interest. In fact, MU D. acknow edged the Comm s-
sion"s wllingness to order a utility to abandon main during the
hearing on Aquila s Mdtion for Cease and Desist Order. (Muy 29,
2003 Tr. at 22:25-23:14). Construction of the TBS went forward
at MUD. s risk. Unfortunately, MU D. took that risk at the
expense of its ratepayers.
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3) \Whether the extension or enlargenent contributes to the
orderly devel opnent of natural gas utility infrastructure.

M U. D. did not anal yze whether the proposed mains
contribute to the orderly devel opnent of natural gas utility

infrastructure. (Tr. at 97:12-98:4). If MUD. is permtted to
construct its natural gas main in H ghway 50 and Fairvi ew Road
at this time, the Comnmssion will be faced with proceeding after

proceeding in the future as MUD and Aquila battle for
customers in the area. The requirement for orderly devel opnent
of natural gas wutility infrastructure is neant to avoid the

di sputes between utilities as they grow their systens. M U. D.
has already forecast its intent to serve custoners off the
Hi ghway 50 and Fairview Road mains. In the Conm ssion’ s view,

MUD.’'s installation of natural gas nmain to connect to the
174th and Fairview TBS at this time is an effort to create
public interest for any future proceedings.

MU.D. has not shown that its mains contribute to the
orderly devel opnent of natural gas infrastructure as a whole or
that any analysis of the proposed mains was conducted in that
regard. MU.D. decided it wanted to locate a new TBS at 174th
and Fairview, asserting that such a TBS woul d ease the burden on
the 84th and Center TBS and flow gas to the southwest portion of
MU.D.’s distribution system (Tr. at 99:21-24, Ex. 13 at 15).
Even though M U. D. had the capability of nodeling its 125-pound
system MUD. did not analyze or nodel whether 174th and
Fairview was the best location for a new TBS. (Tr. at 89:9-
90:5, 91:17-92:2). MU D. did not even analyze or nodel whether
a TBS at 174th and Fairview would actually flow gas to the areas
it defined as the *“southwest portion” of its distribution
system relying instead on “gut feel” as to how their system
flowed and at least in part on a “wild guess” as to the proper
size for the 174th and Fairvi ew TBS. (Ex. 16, Ex. 19, Ex. 20,
Tr. at 79:18-80:3, Tr. at 89:14-90:5, Tr. at 91:17-92:2, Tr. at
161: 8-163:1). Not wuntil after MU D. had already decided that
it wanted the TBS to be located at 174th and Fairview did M U. D.
construct sone nodels. (Tr. at 81:4-12). Even those nodels
were not used to evaluate whether the new TBS would serve the
function of bolstering the southwest portion of MU D.’s service
area but were instead various scenarios regarding MU D.’s “w sh
l[ist” for future main. (Tr. at 93:11-96: 14).

Using information provided by MUD. in this proceeding,
Aquila ran nmodels of MUD.’'s 125-pound system to analyze
whether MU D.’s proffered justifications for the 174th and
Fairview TBS were valid. M U.D. asserts that pressures need
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bol steri ng when those pressures fall below 100 pounds. (Tr. at
127:13-24). MU.D. also asserts that it wants velocities to re-
main below 40 feet per second. (Tr. at 124:5-16). M U. D.
presented no evidence to establish that the 174th and Fairview
TBS alleviates any alleged pressure or velocity problenms on
MUD.’s system MUD.’s owm nodels do not establish any pres-
sure or velocity problems in the areas identified as the
sout hwest portion of MU. D.’s service area. (Ex. 40, Ex. 16,
Ex. 19, Ex. 20). Mor eover, the design of MU D.’s system
renders inpossible the novenment of natural gas from the 174th
and Fairview to areas identified by MU D. as those neant to be
bol stered by the new TBS. (Ex. 16, Ex. 19, Ex. 20, Tr. at
268:14-270:5). The bottleneck in H ghway 50 prevents nore than
a trickle of gas from flowing into MU D.’s Omha system from
the 174th and Fairview TBS. (Tr. at 268:14-270:5). Conse-
quently, the 174th and Fairview TBS has a very localized effect,
contrary to MU.D.’s asserted purpose. (Tr. at 266:25-267:9).

The Conmm ssion has stated that this criterion requires a
natural gas wutility to consider the orderly developnment of
natural gas utility infrastructure as a whole rather than only
that of its owmn system (Order on Application No. P-0005 at 9).
M U.D. has failed even to analyze whether the 174th and Fairvi ew
TBS and the proposed natural gas nmain extensions to reach the
TBS nmake sense for MU D.’s own system The 174th and Fairview
TBS and proposed associated mains w ll acconplish positioning
MU D. for growh, but little else. Mor eover, Exhibit 25 re-
flects MUD."s wish list for future mains based on the 174th
and Fairview TBS. It appears clear that MU D. intends to use
the 174th and Fairview TBS as a springboard for extension in
Sarpy County, ultimately surrounding Aquila s natural gas infra-
structure. (Ex. 25, Ex. 50).

M U. D. asserted repeatedly that the 174th and Fairview TBS
is required to replace capacity lost as a result of the pressure
reduction at the 84th and Center TBS, indicating that the | ost
capacity put a southwest TBS “on the fast track” because it was
needed to make up the lost capacity. (Tr. at 177:3-9, Ex. 13).
However, M U.D.’s argunents regarding the urgent need for a TBS
to make up the lost capacity are deflated by testinmony of its
own W t nesses. MU.D. currently has a firm entitlenment wth
Northern for 189,500 MVBtu/day, which means Northern is
obligated to deliver that amount of natural gas to MUD. (Tr.
at 48:17-49:6). The firm entitlenent was the sane before the
realignnment of capacity from 84th and Center, and M U. D. does
not currently plan to increase the firm entitlement after the
174th and Fairview TBS is connected to its system (Tr. at
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117:6-13). MU.D. sinply has no present need for nore than the
189,500 MvBtu/day that Northern is already contractually obli-
gated to provide.

In addition, MU.D.'s application to Northern for the TBS
projected use of 9,600 MvBtu/day in the first year of operation
of the TBS. (Ex. 18). Because of the inherent limtations on
the ability of MUD. s system to take that nuch natural gas
away fromthe 174th and Fairview TBS, the 174th and Fairvi ew TBS
will only flow from one-third to one-half of that anount. (Tr.
at 260:8-25, Ex. 54, Tr. at 262:2-263:11). MU.D.’'s application
requested capacity of 32,000 MvBtu/day in year five, but MU D
states that they are not obligated to take that nuch gas from
Northern in year five and does not believe that they will need
that nmuch gas. (Ex. 18, Tr. at 116:19-117:5). M U. D. concedes
that the 174th and Fairview TBS was designed to serve growmh in
the area, and the TBS provides little nore than a vehicle for
pi oneering for future gromth to MU D.’s system (Tr. at 85:18-
21, Tr. 111:25-112:13). However, M U.D. does not know how | ong
it will take for the area to develop. (Tr. at 85:22-86:9).

M U.D.’s proposal runs afoul of the Commission’s order in
Application No. P-0002. In Application No. P-0002, the
Conmi ssi on was concerned that the analysis perfornmed by Aquila,
then Peoples, regarding natural gas nmain extension was insuf-
ficient when one considers the imedi ate costs associated wth
extending the main to service only four custoners. (Application
No. P-0002 Order at 9). The Conmi ssion stated:

In the future, the Conm ssion expects a nore defi-
nitive analysis and will strongly consider abandonnent
of a pipeline should such an analysis fail to ade-
quat el y support current construction.

G ven the capital expenditures involved and the uncer-
tainty of future |land devel opnent, the Conm ssion be-
lieves that both MU D. and [Aquila] should consider
coordi nating service area expansions as the preferred
method for developing natural gas wutility infra-
structure. Proposed expansions should only occur when
devel opnment has occurred or when there is a reasonable
expectation that developnment will occur in the near
future. The fact that an area “nmay” develop in the
years to conme does not necessarily justify the inme-
di ate pl acenent of natural gas infrastructure.

(Application No. P-0002 Order at 9).
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The natural gas infrastructure that this Commssion is
being asked to consider is not being constructed based on
present need for system integrity or for service to custoners.
M U. D. anticipates that this area will eventually replicate the
devel opnment that has occurred around 175th and Center, wth
comercial, industrial, and residential developnents, but does
not know how long it will take for the area to develop. (Tr. at
85:18-86:9). Consistent with the Commi ssion’s earlier order,
MU.D.’s mains are unjustified.

4) \WWether the extension or enlargenent will result in
duplicative or redundant natural gas utility infrastructure.

As di scussed above, Aquila has existing natural gas nmain in
H ghway 370, serves the Hi ghway Crossing devel opnent at Hi ghway
50 and Hi ghway 370, and plans to serve additional custoners
south of Highway 370 as the need arises. MU D did not
consider Aquila s presence in deciding on its proposed natural
gas nmain extensions. (Tr. at 97:12-98:4). M U. D. recognizes
that its extension of the proposed natural gas mains wll result
in additional disputes over who is entitled to serve growth
south of H ghway 370. (Tr. at 15:23-16:11). Aquila is posi-
tioned to serve custoners and MUD. is trying to “leapfrog”
over Aquila to claimuncertain future growth in the area.

In Application No. P-0003, the Comr ssion stated that “re-
dundant” neans “exceeding what is necessary or nornmal: super -
fluous.” (Application No. P-0003 Oder at 9). M U. D. has
repeatedly asserted that the 174th and Fairview TBS is needed
because of the l|oss of capacity at the 84th and Center TBS
resulting from Northern's reduction of pressure. (Ex. 13, Tr.
at 177:3-9). MU.D. also argues that the 174th and Fairvi ew TBS
is necessary for reinforcenment of the southwest portion of
MU D.’s service area, but nodels prepared from MUD.’'s data
denonstrate that natural gas from the 174th and Fairview TBS
si nply cannot reach what M U D. defined as the southwest portion
of its service area in neaningful volunmes. (Ex. 13, Ex. 16, EX.
19, Ex. 20, Ex. 43, Tr. at 264:18-266:24) The fact that the
174th and Fairview TBS cannot serve one of the primary purposes
M U.D. asserts is behind it weighs against finding that it and
the mains necessary to connect to it are “necessary.” MU.D.’s
assertion of need for the 174th and Fairview TBS to repl ace | ost
capacity also rings hollow in light of testinmony by its wt-
nesses that MU D. anticipates no increase in the total anount
of gas MU D. will take from Northern in the foreseeable future.
(Tr. at 117:6-13). M U.D. has shown no present need for the
174th and Fairview TBS and associated mains. The Conmi ssi on
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thus finds that the 174th and Fairview TBS and the associated
mai ns “exceed what is necessary” and are, therefore, redundant.

5) Whet her the extension or enlargenent is applied in a
nondi scri m natory manner.

In essence, MU.D. plans to invest its ratepayers’ noney to
support natural gas infrastructure to serve future growh, which
may never materialize. As explained in detail in previous pro-
ceedings before this Comm ssion, the difference between a GCC
main (a supposed system inprovenent main) and a GCP main (a
pi oneer approach main installed at devel oper request) is that a
devel oper requesting a main installed in a GCP context nust pay
MU.D. for the difference between any projected revenues and the
cost of the main. (Ex. B to Stipulation at 2). Because M U.D
did not run an economc feasibility analysis, there is no way to
determ ne what the cost deficiency is for custoners MU D

readily admts it will serve once the mains are in place. This
reasoning is per se discrimnatory to devel opers who nust make
paynments. It is also discrimnatory to ratepayers in MUD.’s

exi sting system who would be forced to subsidize this proposed
facility.

Busi ness Judgnent Rul e

M U.D. has proposed to the Conm ssion that the Comm ssion
apply the business judgnent rule that says the decision nade by
a duly elected board of directors cannot be second-guessed by a
court in the absence of fraud or abuse. First, the business
judgnment rule usually conmes into play where soneone seeks to
hold a director personally liable for damages resulting from a
corporate transaction. 18B AM JUR 2D Corporations 8§ 1703
(1985). This is not such a situation. Second, the Nebraska
Legislature established a statutory framework that explicitly
permts the Comm ssion to evaluate whether a natural gas utility
is extending its natural gas systemin the public interest. The
Legislature did not provide any safe harbor for extensions made
that were approved by a board of directors.

CONCLUSI ON

In summary, the Commi ssion finds that the MUD mains in
Hi ghway 50 south of Prairie Corners and in Fairview Road from
Hi ghway 50 to 174th Street are not in the public interest. The
Comm ssion recognizes MU D.’s assertion that it has |ost TBS
capacity as a result of the pressure reduction at 84th and
Center. MU.D. is not prohibited by this order from connecting
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its existing systemto a new TBS. The Conmm ssion suggests that,
after analysis of what l|ocation for a new TBS best serves the
needs of MU D.’s system MU D. conmunicate its proposed |oca-
tion to Aquila. If Aquila disagrees with the location, Aquila
can bring a proceeding before this Conmssion. Clearly, Aquila
has no objection to MUD.'s construction of a TBS north of
Harrison Street. The Comm ssion strongly urges MU D. to care-
fully consider whether to conmmence construction of those future
facilities until disputes regarding their public interest status
have been resol ved.

ORDER

In consideration of the evidence adduced at hearing and
summari zed above, the Commi ssion is of the opinion and finds
t hat :

| T I' S THEREFORE ORDERED by the Nebraska Public Service Com
mssion that MU D.’s natural gas main extensions in H ghway 50
south of Hi ghway 370 to Fairview Road and in Fairview Road to
174th Street are not in the public interest.

IT IS FURTHER ORDERED that M U. D. nust cease and desi st
from additional construction in H ghway 50 south of H ghway 370
to Fairview Road and in Fairview Road to 174th Street.

MADE AND ENTERED at Lincoln, Nebraska this 13th day of
Novenber, 2003.

NEBRASKA PUBLI C SERVI CE COW SSI ON
COWM SSI ONERS CONCURRI NG
Chair

ATTEST:

Deputy Director



